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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Did the trial court abuse its discretion in 
awarding Appellant only $550.00 per month alimony? 
DETERMINATIVE STATUTES 
Section 30-3-5(1), Utah Code Annotated, as amended. 
When a decree of divorce is rendered, the court may 
include in it equitable orders relating to the children, 
property, and parties,.. 
STATEMENT OF THE CASE 
Statement of the Nature of the Case 
This is an appeal from a final judgment of a decree 
of divorce and related relief, and specifically, from the 
adequacy of the alimony award. 
Disposition of the Case in the Lower Court 
A non-jury was held on June 9, 1986, the Honorable 
Rodney Page presiding. The Decree of Divorce was entered on 
July 3, 1986, awarding Appellant $550.00 per month alimony. 
Statement of the Facts 
The parties were married in 1968, a second marriage 
for each (Tr.,at 33) , and no children were born of this mar-
riage (Tr.,at 36). At the time of their divorce, Appellant, 
Faye Germer, was 67 years old (Tr., at 32,103), Respondent 
Wallace Germer, was 69 years old (Tr.,at 103), and they had 
been married almost eighteen years. 
Appellant worked on and off during the parties' 
marriage, last working at all three years prior to their 
divorce, as a cook for the Davis County School District. 
She was replaced in that job by a younger woman because she 
was "just too slow" (Tr.,at 33). She attributed her slow-
ness to problems with her hand, wrist and shoulder (Tr., at 
34). Appellant has only a high school education (Tr., at 
34), and has health problems, as mentioned above, as well as 
having had a mastectomy in September, 1981 (Tr.,at 35). 
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Appellant admitted to having contributed to her wrist prob-
lems during an altercation (Tr.,at 87). 
During the parties' marriage, Appellant basically 
ran the household, performing the normal housewife functions 
of cooking, cleaning, sewing, laundry, groceries and paying 
the bills (Tr.,at 35, 63-65), while Appellant earned the 
parties' cash income (Tr.,at 35). Respondent grudgingly 
corroborated Appellant's testimony (Tr., at 111-112). 
When they first married, Respondent worked full 
time at Hill Air Force Base, and he retired from that job in 
1972 (Tr., at 15). He then started drawing $1,582.00 per 
month federal civil service retirement, and driving 
a bus for the Davis County School District (Tr., at 14, 47). 
The parties' goal was for Respondent to use the money from 
his bus driving job as a "nest egg" for their retirement 
(Tr., at 47). Respondent retired from his bus driver job in 
late 1985 (Tr., at 47). 
At the time of their divorce, Appellant's sole 
source of income was $139.00 per month social security (Tr., 
at 51) . Her adult son and daughter-in-law were residing 
with her temporarily, and living rent free (Tr., at 71-72), 
although her house payment was only $123.00 per month (Tr., 
at 45) , and she testified her utility bills would be the 
same regardless of who else lived there (Tr., at 72). 
Appellant presented evidence that her monthly expenses, 
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exclusive of her debt payments, were $905.00 per month, if 
she purchased a new car (R. at 49, Plaintiff's Trial Exhibit 
P; Tr. at 45-50), or $755.00 per month if she did not 
purchase a new car. Appellant testified that the car she 
had, a 1969 Toronado, had 150,000 miles on it and needed at 
least $1,000.00 in repairs (Tr., at 48). Appellant's 
monthly ongoing debts totaled $135.00 per month (R. at 49, 
Plaintiff's Trial Exhibit E). Respondent did not challenge 
Appellant's evidence concerning her monthly expenses and 
ongoing debts. Thus, Appellant had combined monthly needs 
of either $890.00 per month or $1,040.00 per month, depend-
ing upon the new car issue. The trial court found that she 
had realistic monthly expenses, including debts, of 
$700-$800 (R., at 56, Finding of Fact #15; Tr., at 122). 
At the time of their divorce, Respondent had a 
monthly income of $1,909.00 (Tr. at 14,19-20), the source of 
which was his federal civil service retirement and social 
security retirement. This $1,909.00 figure was the amount 
received by Respondent after taxes were withheld (Tr., at 
14,19-20). Respondent did not offer much evidence of his 
monthly expenses other than that they were similar to 
Appellant's (Tr., at 102). The trial court found that 
Respondent had realistic monthly expenses similar to 
Appellant's, or slightly higher (R. , at 56, Finding of Fact 
#16; Tr., at 122-123). Based upon this, the trial court 
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awarded Appellant $550.00 per month alimony (R., at 60, 
Conclusion of Law #13,#64r Paragraph #10 in Decree; Tr., at 
123). 
SUMMARY OF ARGUMENT 
1. That the trial court abused its discretion in 
awarding Appellant only $550.00 per month alimony, in light 
of the following factors: Appellant's age; Appellant's ina-
bility to worK; Appellant's income of $139.00 per month; 
Appellant's tax liability on her alimony; the capital gains 
tax Appellant will have to pay when she sells the house to 
pay off Respondent's lien; Appellant's monthly expenses and 
debt payments; and Respondent's ability to provide support. 
ARGUMENT 
THE TRIAL COURT ABUSED ITS DISCRETION IN 
AWARDING APPELLANT ONLY $550.00 PER MONTH 
ALIMONY 
A trial court's award of alimony is committed to 
the sound discretion of that court, and it will not be dis-
turbed absent a clear abuse of discretion. Olson v. Olson, 
704 P. 2d 564 (Utah 1985); Jones v. Jones, 700 P. 2d 1072 
(Utah 1985); Fletcher v. Fletcher, 615 P.2d 1218 (Utah 
1980). This discretion, however, is not arbitrary, and if 
the award is erroneous on its face or unfair to either 
party, it can be corrected on appeal. Jones v. Jones, 
supra; Friedli v. Friedli, 65 Utah 605, 238 P. 647 (1925). 
The most important function of alimony is to pro-
vide support for the wife as nearly as possible at the 
standard of living she enjoyed during marriage, and to pre-
vent her from becoming a public charge. English v. English, 
565 P. 2d 409 (Utah 1977). Bearing this in mind, the Utah 
Supreme Court has consistently articulated the following 
three factors in fixing a reasonable alimony award: (1) the 
financial conditions and needs of the wife; (2) the ability 
of the wife to produce a sufficient income for herself; and 
(3) the ability of the husband to provide support, see Jones 
v. Jones, supra; Gramme v. Gramme, 587 P.2d 144 (Utah 1978); 
English v. English, supra; Higley v. Higley, 676 P. 2d 379 
(Utah 1983). Analyzed in light of these factors, the trial 
court herein abused its discretion. 
(1) The Financial Conditions and Needs of the__ 
Wife. Appellant has income of $139.00 per month social 
security (Tr., at 51). She has ongoing monthly expenses of 
either $890.00 or $1,040.00 per month, depending on whether 
she can purchase a new car (Tr., at 48). It is submitted 
that she will need a new car almost immediately. She will 
have to pay income tax on her alimony (Tr., at 60), so an 
award of $550.00 per month is actually less than that. On 
an income of $139.00 per month plus $550.00 per month, she 
will not be able to borrow the $9,019.50 to pay off 
Respondent's lien (R. , at 64, Decree of Divorce, paragraph 
#12), and, therefore, will have to sell the house awarded to 
her within five years from the date of the Decree (R. , at 
64, Decree of Divorce, paragraph #12). Since the house has 
a tax basis of $14,000 (Tr., at 40,42,84), and a current 
value of $44,000.00 (R., at 49, Defendant's Exhibit SI; at 
54-55, Finding of Fact #10), Appellant will have to pay cap-
ital gains tax on at least $40,000.00 or more when she sells 
the house in five years, plus any discount points and other 
costs of sale. Under the new tax law, capital gains will be 
taxed as ordinary income. In light of these factors, the 
trial court's finding that Appellant has realistic monthly 
expenses of $700-$800 is not supported by the evidence. 
(2) The Ability of the Wife to Produce a 
Sufficient Income for Herself. Appellant is 67 years old 
(Tr. at 32), has health problems (Tr., at 35,87) a history 
of being mostly a housewife (Tr., at 35,111-112), and was 
terminated from her last job because of poor performance 
(Tr., at 33). She has no formal job skills (Tr., at 33-36). 
If she sells the house to pay off Respondent's equity, she 
will not only have to pay a large capital gains tax (see 
discussion above), but will most certainly have to purchase 
and/or rent another dwelling, which even Respondent conceded 
at trial would cost $350-$400 per month (Tr., at 114). Her 
situation seems, generally, analogous to that In Jones v. 
Jones, 700 P.2d 1072 (Utah 1985), in which this Court obser-
ved: 
...She was married at the age of 23 and 
was 52 years old at the time of trial. 
The paid work she did in the early years 
of the marriage and the miscellaneous 
functions she performed at the pharmacy 
and gift shop were all relatively 
unskilled in nature. During most of the 
marriage, with the full consent and sup-
port of her husband, she devoted her time 
to raising their four children and donat-
ing her services to various social serv-
ice organizations. She has no 
professional training and few marketable 
skills. The husband managed the finances 
of both the family and the business and 
provided his wife with an allowance to 
cover her expenses. . .rt i^s ^Uti^relY 
unrealistic to assume that a woman i.n he£ 
mid-50f s wi.th no substantial work 
experience 0£ training wi.ll be able to 
enter the 22*2 market and ssuggort herself 
iH anything" even ^esembl^n^ the style _in 
which the cou£le had been living. 700 
P.2d 1072, at 1074 (emphasis added.) 
(3) The Ability of the Husband_to_P£0vi^de_Su£gort. 
Respondent has a monthly income of $1,909.00, after taxes 
are paid (Tr., at 14,19-20). Although he did not present 
any hard evidence of his monthly expenses, he represented 
that they were about the same as Appellant's (Tr., at 102), 
and the trial court so found (Tr., at 122-123). Even 
assuming that he has monthly expenses of $1,000.00 per 
month, he would still have $909.00 per month remaining -
clearly enough to provide more support to Appellant than 
$550.00 per month. 
A careful review of the Record, including the 
Transcript of the trial, reveals that the assets of the par-
ties were divided down the middle, upon a 50%-50% basis. 
Respondent was then ordered to pay $550.00 per month alimony 
to Appellant, leaving Respondent with $1,459.00 per month 
income, on which tax had already been paid (plus an itemized 
tax deduction of $550.00 per month). Appellant has to live 
on $689.00 per month, and has to pay income tax on $550.00 
per month of it. The alimony award was inequitable and 
unfair. This Court should, under its discretionary power to 
modify a final decree in a divorce action, see Olson y. 
Olson, 704 P.2d 564 (Utah 1985); Jones v. Jones, supra; Read 
v. Read, 594 P. 2d 871 (Utah 1979), modify the Decree of 
Divorce herein retroactively to July 3, 1986 so as to award 
Appellant alimony of $850.00 per month. 
CONCLUSION 
For the reasons set forth herein, counsel respect-
fully prays that this Court modify the alimony award herein 
to award Appellant $850.00 per month. 
Respectfully submitted, 
MARQUARDT, HASENYAGER & CUSTEN 
MARTIN W. CUSTEN 
Attorney for Appellant 
2661 Washington Blvd., Suite 202 
Ogden, Utah 84401 
801-621-3662 
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Utah State Bar No. 0785 
IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY 
STATE OF UTAH 
FAYE S. GERMER, : FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Plaintiff, : 
vs. : 
WALLACE DEAN GERMER, : Civil No. 38581 
Defendant. : 
The above entitled matter came on for trial before 
the Honorable Rodney Page, a judge of the above entitled 
court, sitting in open court without a jury, on the 9th day 
of June, 1986, on plaintiff!s. complaint and defendant's 
counterclaim both seeking divorce and related relief. 
Plaintiff was Doth personally present and represented by her 
attorney Martin W. Custen of the firm of Marquardt, 
Hasenyager & Custen. Defendant appeared, both in person and 
by his attorney Findley P. Gridley of Gridley, Echard & 
Ward. The parties were both sworn and testified, and the 
court, being now fully advised in the premises, and having 
received into evidence various exhibits, and having consid-
MARQUARDT, HASENYAGER & CUSTEN 
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ered the same, makes and enters the following: 
FINDINGS OF FACT 
1. Both parties were residents of the County of 
Davis, State of Utah at least three months prior to the com-
mencement of this action. 
2. The parties are wife and husband, having been 
married on or about August 30, 1968. 
3. No children were born the issue of this 
marriage. 
4. Each party has treated the other with cruelty, 
causing the other great mental distress and suffering, and 
rendering further marital relations between the parties 
intolerable. 
5. During the period of their marriage, the par-
ties acquired ownership interest in real property, to wit: 
a house and land located at 190 N. Main in the City of 
Layton, County of Davis, State of Utah; and some land with a 
trailer on it known as Mt. Tabby Springs, Plat 3, Block 2, 
Lot 20r located in Duchesne County, State of Utah* 
6. During their marriage, the parties have 
acquired personal property, consisting of the following: a 
1969 Toronado automobile; a General Electric refrigerator; a 
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hutch; a washer and dryer; a couch and loveseat; some 
Leconte Stewart pencil sketches; some Noritake china sent 
from Thailand; a Whirlpool refrigerator; a jeep; a 
snowblower; two chainsaws; a heater; a barbeque; a 1983 Ford 
automobile; and some stock certificates. 
7. During their marriage, tne parties have 
incurred certain debts and obligations, including but not 
limited to the following: a purchase price on the home 
located in Davis County, Utah. 
8. Prior to their marriage, the parties lived 
together for a period of time. In 1965, defendant took out 
a personal loan to assist the plaintiff in retaining owner-
ship of the real property and home in Davis County, and the 
defendant made payments on the same loan at the rate of 
approximately $80.00 per month until the parties were mar-
ried in August, 1968. Since that time, the payments on that 
loan have been paid out of joint marital assets. 
9. Prior to marrying the defendant, the plaintiff 
had approximately $2,000-$3,000 equity in the Davis County 
house and land. 
10. That the real property of the parties located 
in Davis County, Utah has been appraised, and the fair mar-
MARQUARDT, HASENYAGER & CUSTEN 
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ket value by virtue of the appraisal is $44,000.00, with a 
remaining purchase price balance of $3,156.00, for a net 
equity of $40,844.00. 
11. During the period of their marriage, the par-
ties acquired the following ownership in the following 
accounts and in the following amounts: 
Beneficial Life IRA Account $ 1,700.00 
Utah State Retirement Account 8,750.00 
First Security Bank IRA Account 2,400.00 
First Security Bank Checking Account 1,300.00 
First Security Bank Savings Account 1,100.00 
America First Credit Union Savings Account 2,100.00 
America First Credit Union Checking Account 630.00 
TOTAL $17,980.00 
12. That the defendant had approximately $4,000.00 
in a savings account with America First Credit Union which 
he gave to his children from a prior marriage during 1985. 
This money was defendant's prior to marrying the plaintiff. 
13. That during the period of the parties1 
marriage, and more particularly in January, 1986, the defen-
dant made a gift of approximately $1,300.00 to his son in 
Canada. Said gift coming out of marital assets. 
14. That during the period of the parties1 marriage 
in 1985, the plaintiff made a gift to her son from a prior 
marriage of approximately $1,000.00 out of the marital 
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assets. 
15. That the plaintiff has income exclusive or any 
monies given to her by the defendant, in the amount of 
$139.00 per month, being her social security money, and has 
realistic monthly expenses, including her monthly debt obli-
gations, of $70Q-$800 per month. 
16. That the defendant has monthly income of 
$1/909.00 per month, from his federal civil service retire-
ment and his social security, and has monthly expenses real-
istically of $700-$800 per month, and perhaps a little bit 
more than that because the defendant will have to pay rent 
for a residence. 
17. The plaintiff is able to find work upon a mini-
mum basis. 
18. The plaintiff has incurred reasonable attor-
ney's fees in this matter, in the amount of $1,596.00, 
together with $305.90 in costs. 
From the above and foregoing Findings of Fact, the 
court arrives at the following: 
CONCLUSIONS OF LAW 
1. That each party is entitled to be awarded a 
Decree of Divorce from the other, the same to become final 
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upon signing by the judge and filing with the clerk of the 
Second Judicial District Court of Davis County, State of 
Utah. 
2. That the amount of money paid on the loan by 
the defendant, said loan being the one taken out to help 
"plaintiff save the house in Davis County, approximately can-
cels out the amount of equity the plaintiff had in the house 
prior to marrying the defendant, and the two should balance 
each other out. 
3. That the parties should share equally in the 
assets in the various IRA's, savings accounts, checking 
accounts and the like, in the amount of $8,990.00 each. 
4. That the $4,000.00 given by the defendant to 
his children out of his America First Credit Union savings 
account was given from funds defendant acquired prior to the 
parties' marriage and not out of part of the marital estate. 
5. That the $1,300.00 that defendant gave to his 
son as a gift and the $1,000.00 that was given to plain-
tiff's son as a gift offset each other and shall not be 
considered as property available for marital distribution in 
this divorce case. 
6. That the plaintiff should be awarded as her 
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sole and separate personal property, free and clear of any 
claim of the defendant, the following property: the 
Toronado; the General Electric refrigerator; the hutch; the 
washer and dryer; the couch and loveseat; the Leconte 
Stewart sketches. 
7. That the Noritafce china was a gift from the 
defendant to the plaintiff, and therefore is not to be con-
sidered as marital property subject to division herein. 
8. That the defendant is awarded the following 
personal property of the parties, free and clear of any 
claim of the plaintiff whatsoever: the Whirlpool refrigera-
tor; the jeep; the snowblower; the chainsaws; the heater; 
the barbeque; and the 1983 Ford automobild. 
9. That the defendant is also awarded those items 
sent to him by his daughter, with no value assigned to them, 
and the frying pans from his mother. 
10. That the parties should be entitled to share 
equally in the personal property awarded to each other 
herein, and that the personal property awarded to the plain-
tiff in paragraph 6 above was in the amount of 51,400.00, 
and the personal property awarded to the defendant in para-
graph 8 above was in the amount of $6,225.00. Those two 
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figures added together equal $7,625.00, one-half of which is 
$3,812.50. Therefore, the offsetting amount is $2,412.50, 
which should be paid over to the plaintiff. 
11. That the real property of the parties located 
at 190 N. Main in the City of Layton, County of Davis, State 
of Utah, should be awarded to the plaintiff, subject to an 
equity lien in the defendant in the amount of one-half of 
the equity, which is $20,422.00 for the defendant's one-
half, provided that from that should be subtracted the addi-
tional equalization figures of $8,990.00 for the 
equalization of the IRA accounts, checking accounts and sav-
ings accounts, and $2,412.50 for the equalization and the 
other personal property, leaving a final equity interest of 
the defendant of $9,019.50. Said lien is due upon the first 
occurrence of sale of the home or five years from the date 
the Decree of Divorce becomes final, whichever occurs first, 
provided further that if the property appreciates in value 
during the 5-year period, defendant shall share equally in 
any increase in value up to fifteen percent (15%). 
12. That the land of the parties located in 
Duchesne County, State of Utah, as well as the stock, should 
be sold and the proceeds divided equally. 
MARQUARDT, HASENYAGER & CUSTEN 
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13. That the plaintiff should be awarded from the 
defendant, as and for alimony, the sum of $550.00 per month, 
commencing with June, 1986, which may be terminated upon a 
showing of a material change in circumstances. 
14. That the defendant should pay and contribute to 
the plaintiff's attorney's fees the sum of $500.00. 
15. Let Judgment and Decree be entered in accor-
dance herewith. 
DATED this ^ day of ^^A , 1986. 
BY THE COURT: 
RODNEY/PAGE 
) District Court Judge 
MARTIN W. CUSTEN 
MARQUARDT, HASENYAGER & CUSTEN 
Attorneys for Plaintiff 
2661 Washington Boulevard, Suite 202 
Ogden, Utah 84401 
Telephone: (801) 621-3662 
Utah State Bar No. 0785 
IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY 
STATE OF UTAH 
FAYE S. GERMER, 
Plaintiff, 
vs. 
WALLACE DEAN GERMER, 
Defendant. 
DECREE OF DIVORCE 
Civil No. 38581 
The above entitled matter came on for trial before 
the Honorable Rodney Page, a judge of the above entitled 
court, sitting in open court without a jury, on the 9th day 
of June, 1986, on plaintiff's complaint and defendant's 
counterclaim both seeking divorce and related relief. 
Plaintiff was both personally present and represented by her 
attorney Martin W. Custen of the firm of Marguardt, 
Hasenyager & Custen. Defendant appeared, both in person and 
by his attorney Findley P. Gridley of Gridley, Echard & 
Ward. The parties were both sworn and testified, and the 
court, being now fully advised in the premises, having 
received into evidence various exhibits, and having already 
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made and entered, separately and in writing, its Findings of 
Fact and Conclusions of Law, and having therein directed 
entry of Judgment and Decree in accordance therewith. 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED as follows: 
1. That each party is awarded a Decree of Divorce 
from the other, the same to become final upon signing by the 
judge and filing with the clerk of the Second Judicial 
District Court of Davis County, State of Utah. 
2. That the defendant is awarded as his sole and 
separate property the following accounts that were marital 
assets: the IRA with Beneficial Life in the amount of 
$1,700.00; the Utah State Retirement Account in the amount 
of $8,750.00; the First Security Bank IRA in the amount of 
$2,400.00; the First Security Bank checking account in the 
amount of $1,300.00; the First Security Bank savings account 
in the amount of $1,100.00; the America First Credit Union 
savings account in the amount of $2,10(L0Q; the America 
First Credit Union checking account in the amount of 
$630.00. 
3. That the $4,000.00 the defendant gave to his 
children in approximately April, 1985, said money coming 
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from his America First Credit Union savings account, are not 
part of the marital estate. 
4. That the $1,300.00 gift the defendant made to 
his son in January, 1986 and the $1,000.00 gift that plain-
tiff made to her son in 1985 balance each other out. 
5. That the plaintiff is awarded as her sole and 
separate personal property, free and clear of any claim of 
the defendant, the following property: the Toronado; the 
General Electric refrigerator; the hutch; the washer and 
dryer; the couch and loveseat; the Leconte Stewart sketches; 
the Noritake china; together with her own personal belong-
ings and effects. 
6. That the defendant is awarded the following 
personal property of the parties, free and clear of any 
claim of the plaintiff whatsoever: the Whirlpool refrigera-
tor; the jeep; the snowblower; the chainsaws; the heater; 
the barbeque; the 1983 Ford automobile; the items sent to 
him by his daughter; the frying pans from his mother; 
together with his personal belongings and effects. 
7. That the plaintiff is awarded as her sole and 
separate property, free and clear of any claim of the defen-
dant, the following real property of the parties: the house 
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and land located at 190 N. Main in tne uiry of Layton, 
County of Davis, State of Utah, subject to a lien for the 
defendant's equity in the amount of ?9,019.5G, said lien 
being due upon the first occurrence of the sale of the home 
or the expiration of five years from the date the Decree of 
Divorce becomes final, provided, further, that if said real 
property appreciates in value within the first five years 
from the date on which the Decree of Divorce becomes final,-
i 
defendant shall share equally in any increase in value up to 
fifteen percent (15%) in total appreciation in value. 
8. That the land of the parties located in 
Duchesne County, State of Utah, as well as the stocK, shall 
be sold and the proceeds divided equally. 
9. That the plaintiff is awarded from the defen-
dant, and the defendant is ordered to pay to the plaintiff, 
as and for alimony, the sum of $550.00 per month, commencing 
with June, 1986, subject to the following conditions: 
a. Said alimony payments shall terminate upon 
the plaintiff's death; 
b. Said alimony order may be terminated or 
modified upon a showing of a material and substantial change 
in circumstances of the parties justifying the same. 
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10. That the defendant is ordered to pay to the 
plaintiff and plaintiff is granted a judgment against the 
defendant in the amount of $500.00 as and for a contribution 
of the defendant to the plaintiff's attorney1 s fees and 
costs. 
11. That each of the parties shall execute and 
deliver to the other party any deeds, stock certificates, 
insurance policies, assignments, and any other documents or 
instruments as may be necessary to release the claim of the 
other in their respective real and personal properties as 
now held in the possession of each of the parties. Each 
party has entered his or her appearance before this Court 
and this Court hereby assumes continuing jurisdiction and 
authority to enter such Orders as may be necessary or appro-
priate to accomplish the purposes of this paragraph. 
DATED this V ^ day of ^w\^ , 1986. 




-^  District Court Judge 
fed as to fori 
I^NDLEY P. 
Attorney /frsf Defendant 
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